
Wo. 1213

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

THE UNITED STATES OF AMERICA,

Appellant, I Jf

vs.

THE OREGON AND CALIFORNIA RAILROAD
COMPANY.

Jll 31

TRANSCRIPT OF KECORD.

upon Appeal from the Circuit Court of the United

States for the District of Oregon.

THfe FILMKR BROTHERS CO. PRIKT, 424 SANSOME ST., ». F.





INDEX.

Page

Answer 14

Assignment of Errors 44

Bill of Complaint 3

Caption 2

Certificate, Clerk's, to Transcript 46

Citation 1

Clerk's Certificate to Transcript 46

Complaint, Bill of 3

Decree, Final 40

Final Decree •• 40

Opinion 41

Order Allowing Time to Plead 12

Order Granting Appeal and Siupersedeas 45

Petition for Allowance of Appeal and Supersedeas. 42

Praecipe for Appearance of Defendant 9

Replication 28

Stipulation Extending Time to Plead (March 28,

1901) 10

Stipulation Extending Time to Plead (May 29,

1901) 11

Stipulation Extending Time to Plead (June 25,

1901) 13

Stipulation of Facts • . • • 29

Stipulation Submitting Case 39

Supersedeas and Appeal, Order Granting 45

Supersedeas and Appeal, Petition for Allowance of

.

42





In the Circuit CouH of the United States, Ninth Circuity

•for the District of Oregon.

UNITED STATES OF AMERICA,
i

Complainant and Appellant,.

\ No. 2663.

OREiGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant and Appellee.

Citation.

To the Oregon and California Railroad Company, Greet-

ing:

The United States of America, complainant herein,

having on this date been gTanted an order of appeal to

the United States Circuit Court of Appeals for the Ninth

Circuit, from the decree entered December 12, 1904, in

suit No. 2663, in the Circuit Court of the United States

for the District of Oregon, wherein the United States

of America is complainant, and the Oregon and Cal-

ifornia Railroad Company is defendant:

You are hereby cited and admonished to be and ap-

pear before the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California, with-
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in thirty days from the date hereof, to show cause, if any

there be, why the said decree should not be corrected,

and speedy justice should not be done to the parties in

that behalf.

Given under my hand at San Francisco, California, on

May 31st, 1905.

WM. B. GILBERT,

Judge.

Due service admitted on June 2, 1905.

WM. D. FENTON,

Of Attorneys for Defendant.

[Endorsed]: No. 2663. In the Circuit Court of the

United States, Ninth Circuit, for the District of Oregon.

United States of America, Complainant and Appellant,

vs. Oregon and California Railroad Co., Defendant and

Appellee. Citation. United States Circuit Court. Filed

June 2, 1905. J. A. Sladen, Clerk District of Oregon.

In the Gircuit Court of the United States for the District of

Oregon.

October Term, 1900.

Caption.

Be it remembered, that on the 27th day of February,

1901, there was duly filed in the Circuit Court of the

United States, for the District of Oregon, a bill of

complaint, in words and figures as follows, to wit:
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In the Circuit Court of the United States for the District of

Oregon.

IN EQUITY.

THE UNITED STATES OF AMERICA,

'

Complainant,

vs.

THE OREOON AND CALIFORNIA
(

RAILROAD COMPANY,
|

Defendant, y

Bill of Complaint.

To the Honorable Judges of the Circuit Court of the

Unit^ States, for the District of Oregon, Sitting in

Equity;

The United States of America by John W. Griggs, its

attorney general, brings this its bill of complaint against

the Oregon and California Railroad Company, a cor-

poration, organized under and by virtue of the laws of

the State of Oregon, and a citizen of said State and Dis-

trict, and complaining says:

I.

That the Congress of the United States by an act

entitled "An Act granting lands to aid in the construc-

tion of a railroad and telegraph line from the Central

Pacific Railroad in California, to Portland, Oregon,'' ap-

proved July 25th, 1866, authorized such company, or-

ganized under the laws of Oregon, as the legislature of

said state should thereafter designate, to construct a
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railroad and telegraph line within the State of Oregon,

beginning at the city of Portland, and running thence

through the Willamette, Umpqua, and Rogue River

Valley's to the southern boundary of Oregon, there to

connect with another railroad authorized in said act to

be built in the State of California, and granted to said

Oregon Company every alternate section of public lands

of the United States, not mineral, designated by odd

numbers to the amount of twenty alternate sections per

mile, ten on each side of said railroad; and when any

of said alternate sections, or parts of sections, should be

found to have been granted, sold, reserved, occupied by

homestead settlers, pre-empted, or otherwise disposed

of, other lands designated as aforesaid should be sel-

ected by said company in lieu thereof under the direc-

tion of the Secretary of the Interior, in alternate sec-

tions designated by odd numbers as aforesaid, nearest

to and not more than ten miles beyond the limits of said

first-named alternate sections; and as soon as the said

company should file in the office of the Secretary of the

Interior a map of survey of said railroad, or any portion

thereof not less than sixty continuous miles from either

terminus, the Secretary of the Interior should withdraw

from sale public lands therein granted on each side of

said railroad so far as located, and within the limits

above specified. And your orator would further show

that by joint resolution, adopted October 20th, 1866, of

the legislature of the State of Oregon, the Oregon Cen-

tral Railroad Company was designated, in accordance

with the said last-mentioned act of Congress, as capable
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of receiving and undertaking the privileges, franchises,

grants and duties above set forth, and did become the

corporation entitled to all the benefits and subject to

all the obligations of said act of Congress, and that on

or about April 4th, 1870, the said Oregon and California

Railroad Company, a corporation duly organized and

existing under the laws of the State of Oregon, became

the successor and assign of the said Oregon Central

Railroad Company.

II.

And your orator would further show unto your Honors

that on the 26th day of March, 1870, the ofiicers of the

Oregon and California Railroad Company definitely

fixed the line of the first sixty miles of said road author-

ized by said act of OongTess, and filed a plat thereof in

the office of the Commissioner of the General Land Of-

fice, and presented the same to the then Secretary of

the Interior, showing, among other things, a route along

the line authorized by said act of Congress, approved

July 25, 1866, and the following described, among other

lands in the State of Oregon, were odd numbered sec-

tions, or paj-ts of sections of land, not mineral, within

the place limits of said proposed line of railroad as des-

ignated by said map, viz.:

The E. i of the S. W. i, and the W. i of the S. E. i of

Sec. 21, T. 1, S. R. 3 E. of the Willamette Meridian.

III.

And your orator would further show unto your Honors,

that on the 3d day of March, 1865, Michael Kelly was a

duly qualified entryman, under the homestead laAvs of
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the United States; that on the said 3d day of March, •

1865, he duly filed at the land office at Oregon City,

Oregon, his homestead entry No. 256, for the E. I of the

S. W. i, and the W. | of the S. E. I of Sec. 21 T. 1, S. R.

3 E. of the Willamette Meridian, with a bona fide intent

then and there to acquire title thereto under the home-

stead laws of the United States; that said lands were

then and there public lands of the United States and

subject to entry under the homestead laws thereof; that

said filing was made prior to the date of the grant to

defendant's predecessor of July 25th, 1866; that said

lands were within the primary limits of said grant, but

no title to said lands passed to defendant by the terms

of the said grant to defendant's predecessor.

And your orator would further show unto your Honors

that on the 18th day of June, 1877, the President of the

United States, without knowledge of the adverse claim

of Michael Kelly, issued to defendant, the Oregon and

California Railroad Company, a patent to said lands.

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously, and

contrary to law in issuing said patent for the lands

described herein under the facts as stated herein, and so

your orator avers that said patent to said land is void

and should be so declared, but that the defendant com-

pany still claims title to said lands under said patent

and withholds said lands from your orator.

IV.

And your orator would further show unto your

Honors, that the Congress of the United States by an
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act entitled "An act to provide for the adjustment of

land grants made by CongTess to aid in the construction

of railroads, and for the forfeiture of unearned lands,

and for other purposes,'' approved March 3d, 1887,

directed and authorized the Secretary of the Interior

to adjust all gTants theretofore unadjusted, and if it

should appear that any lands had been erroneously

patented to any railroad company to make demand for

relinquishment, or reconveyance, that if said company

should refuse to reconvey within ninety days, then it

should be the duty of the Attorney General to commence

and prosecute in the proper Court the necessary pro-

ceedings to cancel such patents and restore title to the

United States. And your orator avers that on the 17th

day of April, 1900, the total grant of lands in the State

of Oregon under said grant of July 25th, 1866, to said

Oregon Central Railroad Company to the rights of which

the said Oregon and California Railroad Company had

succeeded as aforesaid, was unadjusted, and the Sec-

retary of the Interior regarding said patents to the

above-described lands as erroneously issued did on said

date make demand on said railroad company by letter

addressed to William H. Mills, general land agent of the

Oregon and California Railroad Company, controlling

the grant for said Oregon and California Railroad Com-

pany for reconveyance of said above-described lands

within ninety days from the date of the receipt of said

letter, and your orator avers that said demand has been

refused, and that said company has refused and still

refuses to so reconvey said lands.
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V.

And your orator would further show unto your Honors,

that on account of the complexity of the matters to be

inquired into, and as your orator is entirely remediless

according- to the strictest rules of the common law, and

for the purpose of avoiding a multiplicity of suits, your

orator brings this suit into this court where matters

of this kind are properly cognizable and relievable.

And your orator prays that the patent heretofore is-

sued, to the defendant to the E. ^ of the S, W. i, and the

W. i of the S. E. i of Sec. 21, T. 1, S. R. 3 E of th«

Willamette Meridian be canceled, annulled and set

aside, and that our orat<H* shall have such other and

further relief as the case may require, and as shall seem

meet to the Court, and a« shall b^ agreeable to eqtiity

and good conscience.

And may it please jowr Honors to grant unto ycmr

aside, and that yur orator shall have svtch other and

California Railroad Company commanding it to appear

and answer unto this bill of complaint, but not under

oath (answer under oath being hereby expressly waived,

and to abide and perform such order and decree in the

premises as to the Court shall seem meet and be required

by the principles of equity and good conscience.

JOHN W. GRIGGS,

Attorney General of the United States.

JOHN H. HALL,

United States Attorney for Oregon.

Filed February 21, 1901. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 28th day of March, 1901,

there was duly filed in said court, a praecipe for the

appearance of defendant, in words and figures as

follows, to wit:

Circuit Court of the United States, District of Oregon,.

IN EQUITY.

UNITEI> STATES OF AMERICA,

Complainant,

vs.

Case No. 2663.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,

Defendant.
/

Praecipe for Appearance of Defendant.

The clerk of the Circuit Court of tlie United States

for the District of Oregon, will please enter appearance

of the defendant Oregon and California Railroad Com-

pany, in the above-entitled action by

WM. D. FENTON, and

WM. SINGER, Jr.,

Attorneys for the Defendant.

WM. P. HERRIN,

Counsel for the Defendant.

Filed and entered March 28, 1901. J. A. Sladen, OJerk

United States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 28th day of March, 1901,

there was duly filed in said court a stipulation ex-

tending time to plead, in words and figures as fol-

lows, to wit:

Circuit Court of the United States, District of Oregon.

IN EIQUITY.

UMTED STATES OF AMEKIOA,

Complainant,

vs.

No. 2663.

OREOON AND OALIFORNIA RAIL-

ROAD COMPANY,

Defendant.

Stipulation Extending Time to Plead.

It is stipulated that the defendant may have until

June 3d, 1901, to file its plea, demurrer or answer to the

complainant's bill, in the above-entitled case; and the

clerk of the said court will please procure and enter a

proper order, accordingly.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. FENTON,

Of Attorneys for Defendant.

:Piled March 28, 1901. J. A. Sladen, Oerk United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 29th day of May, 1901,

there was duly filed in said court, a stipulation ex-

tending time to plead, in words and figures as fol-

lows, to wit:

Circuit Court of the United States, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,

Complainant,

vs.

No. 2663.

OREGON AND CALIFORNIA RAIL-^

ROAD COMPANY,
Defendant.

Stipulatfon Extendmg Time to Plead.

It is stipulated that the defendant may have until

July 1st, 1901, to file its plea, demurrer or answer to the

complainant's bill, in the above-entitled case; and the

clerk of the said court will please procure and enter a

proper order accordingly.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. PENTON,
Of Attorneys for Defendant.

Filed May 29, 1901. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on Friday, the 31st day of May,

1901, the same being the 46th judicial day of the

regular April term of said Court—Present, the Hon-

orable CHARLES B. BELLINGER, United States

District Judge presiding—the following proceed-

ings were had in said cause, to wit:

In the Circuit Court of the United States, for tlie District

of Oregon.

THE UNITED STATES

vs.

THE OREGON AND CALIFORNIA

RAILROAD COMPANY.

No. 2663.
^May 31, 1901,

Order Allowing Time to Plead.

Now, at this day, comes the plaintiff herein by Mr.

John H. Hall, United States Attorney and the defend-

ant by Mr. R. A. Leiter, of counsel, and thereupon, on

motion of said plaintiff, and upon stipulation of the par-

ties hereto filed herein, it is ordered that said defendant

be, and it is hereby, allowed until Monday, July 1st,

1901, in which to file its answer or otherwise plead,

herein.
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And afterwards to wit, ou the 2otb day of June, 1901,

there was duly filed in said court a stipulation ex-

tending time to plead, in words and figures as fol-

lows, to wit:

Circuit Court of the United Stutes, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,

Complainant,

vs.

No. 2663.

OREGON AND CALIFORNIA RAIL-i

ROAD COMPANY,
|

Defendant./

Stipulation Extending Time to Plead.

It is stipulated that the defendant may have until

August 5th, 1901, to file its plea, demurrer or answer to

the complainant's bill in the above-entitled case; and

the clerk of the said court will please procure and enter

a proper order accordingly.

JOHN H. HALL,

Ignited States Attorney for Oregon.

Filed June 25, 1901. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 5th day of August, 1901,

there was duly filed in said court an answer in

words and figures as follows, to wit:

United States Circuit Court District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA, \

Complainant, 1

vs. ,'

Case No. 2663.

OREGON AND CALIFORNIA RAIL-f

ROAD COMPANY,
Defendant.

Answer.

The answer of the defendant, Oregon and California

Railroad Company, to the complainant's bill of com-

plaint herein.

The defendant, Oregon and California Railroad Com-

pany, now and at all times saving to itself all and all

manner of benefit or advantage of exception or other-

wise that can or may be had or taken to the many er-

rors, uncertainties or imperfections in the said bill of

complaint, for answer thereto, or to so much thereof as

the defendant is advised it is material or necesssary for

it to make answer to, answering:
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Sub. I.
'

Par. 1. The defendant admits, and alleges, that the

Congress of the United States, by an act entitled "An

Act granting lands to aid in the construction of a rail-

road and telegraph line from the Central Pacific Rail-

road in California, to Portland, in Oregon," approved on

July 25th, 1866, authorized and empowered such com-

pany organized under the laws of Oregon as the legisla-

ture of said State should thereafter designate, to con-

struct a railroad and telegraph line within the State of

Oregon, beginning at the city of Portland, in Oregon,

and running thence southerly, through the Willamette,

Umpqua and Kogue River valleys to the southern

boundary of Oregon, where the same should connect

with another railroad which the said act authorized to

be constructed in the State of California. That the

said act also granted unto such Oregon company its

successors and assigns, every alternate section of pub-

lic land, not mineral, designated by odd numbers, to

the amount of twenty alternate sections per mile (ten

on each side) of said railroad line; and provided that

when any of said alternate sections or part^ of sections

should be found to have been granted, sold, reserved,

occupied by homestead settlers, pre-empted or other-

wise disposed of, other lands designated as aforesaid

should be selected by said company in lieu thereof, un-

der the direction of the Secretary of the Interior, in

alternate sections designated by odd numbers as afore-

said, nearest to and not more than ten miles 'beyond the
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limits of said first named alternate sections. And the

said act further provided, that as soon as the said com-

pany should file in the office of the Secretary of the In-

terior a map of the survey of said railroad, or any por-

tion thereof not less than sixty continuous miles from

either terminus, the Secretary of the Interior should

withdraw from said sale the public land by the said act

granted, on each side of the railroad so far as located;

and that whenever the said company had twenty or

more consecutive miles of any portion of the said rail-

road ready for the service contemplated, the President

of the United States should appoint three commission-

ers to examine the same, and if it should appear that

twenty consecutive miles of railroad had been com-

pleted and equipped in all respects as required, the said

commissioners should so report under oath to the Pres-

ident of the United States, and thereupon patents

should issue to the said company for the lauds granted,

to the extent of and coterminous with the completed sec-

tion of said railroad.

Par. 2. The defendant admits, and alleges, that the

Oregon C'entral Railroad Company is, and ever since

April 22d, 1867, has been, a corporation duly organized

and existing under the laws of the State of Oregon.

That the Legislature of the State of Oregon by Joint

Resolution entitled ^'Senate Joint Resolution No. 16> Re-

lating to the railroad Land Grant from the Central Pa-

cific Railroad in California, to Portland, Oregon,

adopted March 20th, 1868, duly designated the said
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Oregon Central Railroad Company as the railroad com-

pany entitled to receive the lands granted in Oregon,

and the benefits and privileges conferred, by the said

act of July 25th, 1866.

Par. 3. The defendant admits, and alleges, that it is.

and ever since March 17th, 1870, has been, a corporation

duly organized and existing under the laws of the State

of Oregon; and admits and avers that on April 4th,

1870. it became, ever since has been and now is, the

successor and assignee of the Oregon Central Railroad

Company, and entitled to all the privileges, benefits and

grants, in Oregon, provided by the said act of July 25th.

1866.

Par. 4. The defendant alleges that during the year

1869, and within the time allowed by the act of Con-

gress, approved April 10th 1869, entitled "An act to

amend an act entitled 'An act granting lands to aid in

the construction of a railroad and telegraph line from

the Central Pacific Railroad in California, to Portland,

in Oregon,' approved July twenty-five, eighteen hundred

and sixty-six," the said Oregon Central Railroad Com-

pany duly filed in the department of the interior its as-

sent to the said act of Congress of July 25th, 1866.

Par. 5. The defendant alleges that on October 25th,

1869, the said Oregon Central Railroad Company filed

in the office of the Secretary of the Interior, and on Jan-

uary 29th, 1870, the Secretary of the Interior accepted

and approved, a map of the definite location and survey

of the first section of the railroad in Oregon provided
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for bv the said act of July 25tli, 1866, which section of

railroad extended from Portland to a point at or near

Jefferson, and comprised not less than sixty continuous

miles from the northern terminus thereof.

Par. 6. The defendant alleges, that on March 2'6th,

1870, it (this defendant) filed in the office of the Secre-

tary of the Interior, and the Secretary of the Interior

on that day duly accepted and approved, a map of the

definite location and surrev of the second section of the

railroad in Oregon provided for by the said act of July

25th, 1866, which section of railroad extended from the

said point at or near Jefferson, to a point near the

southeast corner of section 35, in township 27 south,

range 6 east, Willamette meridian, and comprised not

less than one hundred and twenty continuous miles of

railroad from Jefferson; that on January 7th, 1871, it

(this defendant) filed in the office of the Secretary of the

Interior, and the Secretary of the Interior on that day

duly accepted and approved, a map of the definite loca-

tion and survey of the third section of the railroad in

Oregon provided for by t'^" s^id Act of July 25th, 1866,

which section of railroad extended from the said point

near the southeast corner of section 35, in township 27

south, range 6 west, to section 30, in township 30 south,

range 5 west; that on April 6th, 1882, it (this defendant)

filed in the office of the Secretary of the Interior, and

the Secretary of the Interior on that day duly accepted

and approved, an amended map of the definite location

and survey of the said third section of railroad, which

amended line of railroad extended from a point in sec^
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tion 28, township 29 south, range 5 west, to Station 1320+

50 in section 6, township 30 south, range 5 west; that on

April 6th, 1882, it (this defendant) filed in the office of

the Secretary of the Interior, and the Secretary of the

Interior on that day duly accepted and approved, a map

of the definite location and survey of the fourth section

of the railroad in Oregon provided for by the said act

of July 25th, 1866, which section of railroad extended

from the said Station 1320+50 in section 6, township 30

south, range 5 west, to station 2376+50 in township 31

south, range 7 west; that on July 27th, 1882, it (this de-

fendant) filed in the office of the Secretary of the Inter-

ior, and the Secretary of the Interior on that day duly

accepted and approved, a map of the definite location

and survey of thr fifth section of the railroad in Ore-

gon provided for by the said Act of July 25th, 1806,

which section of railroad extended from the said Sta-

tion 2376+50 in township 31 south, range 7 west, to a

point in section 33, township 31 south, range 6 west;

that in June 6th, 1883, it (this defendant) filed in the

office of the Secretary of the Interior, and the Secretary

of the Interior on that day duly accepted and approved,

a map of the definite location and survey of the sixth

section of the railroad in Oregon provided for by the

said Act of July 25th, 1866, which section of railroad

extended from the said point in section 33, township 34

south, range 6 west, to a point in section 21, township

36 south, range 3 west; that on July 3d, 1883, it (this

defendant) filed in tlie office of the Secretary of the In-

terior and the Secretary of the Interior duly accepted,
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and approved, a map of the definite location and survey

of the seventh section of the raih'oad in Oregon provided

for by the said act of July 25th, 1866, which section of

railroad extended from the said point in section 21,

township 36 south, range 3 west, to the south line of

section 32, township 37 south, range 1 west; that on

September 6th, 1883, it (this defendant), filed in the

oflSce of the Secretary of the Interior, and the Secretary

of the Interior on that day duly accepted and approved,

a map of the definite location and survey of the eighth

section of the railroad in Oregon provided for by the

said act of July 25th, 1866, which section of railroad ex-

tended from the south line of section 32, township 37

south, range 1 west, to the east line of section 25, town-

ship 39 south, range 1 east; that on August 2d, 1883, it

(this defendant) filed in the office of the Secretary of the

Interior, and the Secretary of the Interior on that day

duly accepted and approved, a man of the definite loca-

tion and survey of the ninth section of the railroad in

Oregon provided for by the said act of July 25th, 1866,

which section of railroad extended from the said point

on the east line of section 25, township 39 south, range

1 east, to the north line of section 30, township 40 south,

range 3 east; and that on August 20th, 1884, it (this

defendant) filed in the office of the Secretary of the In-

terior, and the Secretary of the Interior, on that day

duly accepted and approved, a map of the definite loca-

tion and survey of the tenth section of the railroad in

Oregon provided for by the said act of July 25th, 1866,

which section of railroad extended from the said point
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on the north line of section 30, township 40 south, range

2 east, to the southern line of the State of Oregon, in

section 13, township 11 south, range 1 east.

Par. 7. The defendant alleges, that the Commissioner

of the General Land Office under direction of the Sec-

retary of the Interior, withdrew all odd-numbered sec-

tions of land within thirty miles on each side of the line

of railroad shown on the map set forth and described

in 'Tar. 6 " hereof, from sale or location, pre-emption

or homestead entry, on the following dates: Opposite,

and coterminous with, the said first section of railroad,

on January 31st, 1870; opposite and coterminous with,

the said second section of railroad, on April 7th, 1870;

opposite, and coterminous with, the said third section

of railroad, on March 31st, 1871; opposite, and coter-

minous with, the said amended section of railroad, on

July 5th, 1883; opposite, and coterminous with, the said

fourth section of railroad, on July 5th, 1883; opposite,

and coterminous with, the said fourth section of rail-

road on July 5th, 1883; opposite, and coterminous

with, the said sixth section of railroad on July 5th, 1883;

opposite and coterminous with the said seventh sec-

tion of railroad, on September 3d, 1883; opposite

and coterminous with, the said eighth section of rail-

road, on October 27th, 1883; opposite, and cotermin-

ous with, the said ninth section of railroad, on

October 27th, 1883; and opposite, and coterminous

with, the said tenth section of railroad, on December

19th, 1884. And the defendant alleges that the said

withdrawals by the Commissioner have, each and all,
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remained in full force and effect from the date thereof

continuously to and includinj? the present time, except

in so far as, if at all, they have been affected by an or-

der of the Secretary of the Interior, made on August

15th, 1§87, declaring said withdrawals revoked as to the

odd-numbered sections within the indemnity limits of

the grant made 'by the said act of July 25th, 1866.

Par. 8. The defendant alleges that the entire rail-

road contemplated and provided for by the said act of

July 25, 1866, along the line shown on the maps set forth

and described in "Par. 6" hereof, was constructed in

several sections and fully equipped in all respects as

required by the said act of July 25th, 1866, hy the said

Oregon Central Kailroad Company and this defendant;

and Commissioners, duly appointed by the President of

the United States for that purpose, duly examined the

said railroad as completed and equipped in the several

sections aforesaid, and duly reported to the President

of the United States, under oath, that each of said sec-

tions of railroad had been completed and equipped in all

respects as required by the said act of Congress, and

that the same was and were ready for the service con-

templated by the said act; which reports were duly ac-

cepted and approved by the President of the United

States. The said reports were so made, accepted and

approved on the following dates: The first twenty miles,

commencing at Portland, report made on December 31st,

1869, accepted and approved on January 29th, 1870;

the second twenty miles, report made on July 5th, 1870,

accepted and approved on February 28th, 1871; third
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twent}^ miles and fourth twenty miles, report made on

December 10th, 1870, accepted and approved on Feb-

ruary 28th, 1871; fifth twenty miles, report made on

August 11th, 1871, accepted and approved on March

11th, 1872; sixth twenty miles, report made on January

13th, 1872, accepted and approved on March 11th, 1872;

seventh, eighth, and ninth sections, including the last

seventy-eight miles of the said railroad from Portland

to Roseburg, report made on July 10th, 1878, accepted

and approved on July 11th, 1878; from Roseburg to the

south boundaj'y line of Oregon, in several sections, re-

ports made and approved as the railroad was completed

and examined in sections, during the years 1878 to 1889.

Sub. II.

Par. 9. The defendant admits that the first sixty

miles of its raik'oad was definitely fixed and a plat

thereof duly filed, but denies that the date thereof was

or is March 26th, 1870, as alleged in the bill of complaint

herein, and alleges that the true particulars in this be-

half are as set forth in Sub. I, Par. 5, of this answer; and

the defendant admits that all the lands described in

subdivision II of the bill of complaint herein, are odd-

numbered sections, or parts of odd-numbered sections,

of laud, not mineral, within the primary limits of tne

land grant made by the said act of July 25th, 1866.

Sub. III.

Pai*. 10. The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision III of the bill of complaint herein,
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are as follows: On March 3d, 1865, one Michael Kelly

filed in the Oregon OitT land oflBce, his homestead claim

No. 256, for the land described in the said bill, and on

November 21st, 1867, he (Michael Kelley) filed in the

said land office his relinquishment unto the United

States of the said land and homestead claim; and de-

fendant alleges, on information and belief, that the said

Keller did not occupy the said land as a homestead

settler at any time. The defendant denies that no title

to said land passed by the grant made by the said act of

July 25th, 1866; and alleges that the said land at all

times comprised a part and portion of the lands granted

by that act.

Par. 11. The defendant admits that on June 18th,

1877, the proper officers of the United States issued to

it (defendant) a patent for the said land. But the de-

fendant denies that the ministerial officers of the United

States acted mistakenly, erroneously or contrary to law,

in issuing the said patent; denies that the said patent

is void, or should be so declared; alleges that the said

patent was duly and properly issued, and is valid; and

admits that it (defendant) and its grantees hereinafter

named, claim title to the said land under the said patent

and grant.

Par. 12. The defendant says it has no knowledge

or information as to the matters and things set forth

in subdivision III of the bill of complaint herein, not

admitted, denied or alleged in the two next preceding

paragraphs of this answer, and on that ground denies
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that any of such matters and things, as set forth in the

said bill, are in any wise true.

Sub. IV.

Par. 13. The defendant alleges that, including all

the lands described in the bill of complaint herein, it

(defendant) has not received the full quantity of land

provided in the grant made by the said act of July 25th,

1866.

Sub. V.

Par. 14. The defendant admits that it (defendant)

has refused and still refuses, to reconvey the said lands

to the United States.

Par. 15. Further answering, the defendant alleges,

that on February 28th, 1891, by deed bearing that date,

it (defendant) sold and conveyed the NE. ^ of SW. ^

and XW. ^ of SB. ^ of the land described in the bill of

complaint herein, unto Andrew D. Gibbs, for the full

value thereof in hand paid at the date of deed; that on

February 4th, 1895, by deed bearing that date, it (de-

fendant) sold and conveyed the SB. i of SW. ^ of the

land described in said bill, unto Mrs. S. E. Summer

Kline, for the full value thereof in hand paid at the date

of deed; that on February 28th, 1891, by deed bearing

that date, it (defendant) sold and conveyed the SW. ^ of

SB i of the land described in the said bill, unto A.

Walter Scott, for the full value thereof in hand paid

at the date of deed ; that each of said sales and purchases

was made in good faith, without notice to or knowledge

of this defendant or either of the said purchasers that
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the United States kad, or claimed to have, any right,

title or interest in or to the said lands, or any part there-

of; and each of said purchasers was and is a bona fide

purchaser.

Sub. VI.

Par. 16. And the defendant denies all and all man-

ner of matter, cause, or thing in the complainant's

said bill contained, material or necessary for it to make

answer to, and not herein well and sufficiently answered,

confessed, traversed, and avoided, or denied, is true to

the knowledge or belief of the defendant. All of which

matters and things this defendant is ready and willing

to aver, maintain, and prove, as this Honorable Court

may direct; and the defendant prays to be hence dis-

missed, with its reasonable costs and charges in this

behalf most wrongfully sustained.

WM. D. FENTON, and

WM. SINGER, Jr.,

Attorneys for the Defendant.

WM. P. HEEEIN,

Counsel for the Defendant.

District of Oregon,
^
> ss. :

Multnomah County. J

Geo. H. Andrews makes solemn oath and says: I am

Secretary of the Oregon and California Railroad Com-

pany, the defendant named i.n the foregoing answer. I

hsuve read the foregoing answer and know the contents

thereof, and the aauae is true of my own knowledge.
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exce^tt as to the matters and things thjerein stated on

informatiofl and belief, and as to sach matters I verily

believe the answer to be true.

GEO. H. ANDREWS.

Subscribed and sworn to before me on August 5th,

1901.

[Seal] n. A. LEITEB,

Notary Public for Oregon.

State of Oregon,
^
Iss.

County of Multnomah^J

Due service of the within an8W:«» is hereby ^acc^ted

in Multnomah Oo«Mty, Oregon, this 5th day of August,

1901, by receiving a copj thei-eaf duly certified to as such

fey Wm. D. Fenton, of attorneys for defendant.

JOflN H. HALL,

AttcHmey for Complainant.

Fiied August 5, 1901. J. A. Sladen, Qerk United

States Circuit Court, I>i&trict -of Oregon.
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And afterwards, to wit, on the 8th daji of August, 1901,

there was duly filed in said court a replication, in

words and figures as follows, to wit:

In the Circuit Court of the United States for the District of

I Oregon.

IN EQUITY.

UNITED STATES,

Plaintiff,

vs.

No. 2663.

THE OREGON AND OALIFORNIA]

BAILROAD COMPANY,

Defendant.

Replication.

Replication of John H. Hall, District Attorney for the

United States for the District of Oregon, who prosecutes

for the said United States in this behalf to the answer

of defendant.

This replicant, for the said United States, saving and

reserving all advantage of exception to the said answer,

for replication thereunto says, that he for the said United

States will aver and prove his said bill to be true, cer-

tain, and sufficient in the law to be answered unto, and

that the said answer is uncertain, untrue, and insuffi-

cient to be replied unto by this replicant: Without this

that any other matter or thing whatsoever in the said

answer contained, material or effectual in the law to be

replied unto, confessed or avoided, traversed, or denied,
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is true. All which matters and things this replicant,

for the said United States, is and will be ready to aver

and prove, as this Honorable Court shall direct; and for

the said United States he prays as in and by his said

bill he has already prayed.

JOHN H. HALL,

United States Attorney.

Filed August 8, 1901. J. A. Sladen, Clerk United

States District Court, District of Oregon.

And afterwards, to wit, on the 6th day of October, 1902,

there was duly filed in said court, a stipulation of

facts in words and figures as follows, to wit:

United states Circuit Court, District of Oregon.

UNITED STATES OF AMERICA,

Complainant,

vs.

No. 2663.

OREGON AND CALIFORNIA RAIL-f

ROAD COMPANY,

Defendant.

Stipulation of Facts.

It is stipulated and agreed as follows:

Item 1. The act of Congress approved July 25th, 1866,

entitled "An act granting lands to aid in the construc-

tion of a railroad and telegraph line from the Central

Pacific Railroad in California, to Portland, in Oregon,"
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as printed in volume 14 of the United States Statutes at

Large, on pages 289 and following, is admitted in evi-

dence.

Item 2. The Oregon Central Railroad Company is a

corporation duly incorporated and organiaed on April

22, 1867, by and in virtue of the laws of the State of

Oregon.

Item 3. That the legislature of the State of Oregon,

by its Joint Resolution adopted October 20th, 1868, duly

designated the said Oregon Central Railroad Company

as the company entitled to receive the lands granted in

Oregon, and the benefits and privileges conferred, by

the act of Congress referred to in "Item 1" hereof; and

prior to the year 18G9 the said company duly became

entitled to all the benefits, privileges, and grants in the

State of Oregon, mentioned in or offered by the said act

of Congress,

Item 4. The act of Congress approved June 25th,

1868, entitled "An act to amend an act entitled 'An act

granting lands to aid in the construction of a railroad

and telegraph line from the Central Pacific Railroad, in

California, to Portland, in Oregon,' " as printed in

Volume 15 of the United States Statutes at Large, on

page 80, is admitted in evidence.

Item 5. The act of Congress approved April 10th,

1869, entitled "An act to amend an act entitled 'An act

granting lands to aid in the construction of a railroad

and telegraph line from the Central Pacific Railroad, in

California, to Portland, in Oregon,' approved July
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twenty-five, eighteen hundred and sixty-six," as printed

in volume 16 of the United States Statutes at Large, on

page 47, is admitted in evidence.

Item 6. That on or about July 1st, 1869, the said

Oregon Central Railroad Company duly filed in the De-

partment of the Interior its assent to the act of Con-

gress referred to inl "Item 1" hereof.

Item 7. On October 29th, 1869, the said Oregon Cen-

tral Railroad Company filed in the office of the Secretary

of the Interior, and on January 29th, 1870, the Secretary

of the Interior duly accepted and approved, a map of

the definite location and survey of the first section of

the railroad in Oregon provided for by the said Act

of July 25th, 1866, which section of railroad extended

from Portland to a point at or near Jeflferson, and com-

prised not less than sixty continuous miles from the

northern terminus thereof.

Item 8. On March 26, 1870, the defendant filed in

the office of the Secretary of the Interior, and the Sec-

retary of the Interior on March 29th, 1870, duly accepted

and approved, maps of the definite location and survey

of the second section of the railroad in Oregon provided

for by the said act of July 25th, 1866, which section of

railroad extended from the said point at or near Jeffer-

son, to a point on the south line of township 27 south,

range 6 west, Willamette Meridian, and comprised not

less than one hundred and twenty continuous miles of

railroad from Jefferson; on January 7th, 1871, the de-

fendant filed in the office of the Secretary of the Interior,
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and the Secretary of the Interior on March 2d, 1871, duly

accepted and approved, a map of the definite location

and survey of the third section of the railroad in Oregon

provided for by the said act of July 25th, 1866, which

section of railroad extended from the said point on the

south line of township 27 south, range 6 west, to a point

in section 30, in township 30 south, range 5 west; on

April 6th, 1882, the defendant filed in the office of the

Secretary of the Interior, and the Secretary of the In-

terior on April 8th, 1882, duly accepted and approved,

an amended map of the definite location and survey of

the said third section of railroad, which amended line

of railroad extended from Station 1154 in section 28,

township 29 south, range 5 west, to Station 1320+50, in

section 6, township 30 south, range 5 west; on April 6th,

1882, the defendant filed in the office of the Secretary

of the Interior, and the Secretary of the Interior on

April 8th, 1882, duly accepted and approved, a map of

the definite location and survey of the fourth section

of the railroad in Oregon provided for by the said act of

July 25th, 1866, which section of railroad extended from

the said Station 1320+50 in section 6, township 30 south,

range 5 west, to Station 2376+50 in township 31 south;

range 7 west; onl August 24th, 1882, the defendant filed

in the office of the Secretary of the Interior, and the

Secretary of the Interior on September 7th, 1882, duly

accepted and approved, a map of the definite location

and survey of the fifth section of the railroad in Oregon

provided for by the said act of July 25th, 1866, which

section of railroad extended from the said Station 2376+
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50 in township 31 south, range 7 west, to the north line of

section 33, township 34 south, range 6 west; on June

6th, 1883, the defendant filed in the office of the Secretary

of the Interior, and the Secretary of the Interior on that

day duly accepted and approved, a map of the definite

location and survey of the sixth section of the railroad

in Oregon provided for by the said act of July 25th, 1866,

which section of railroad extended from the said north

line of section 33, township 34 south, range 6 west, to the

M line of section 21, township 36 south, range 3 west;

on July 3d,1883, the defendant filed in the office of the

Secretai'y of the Interior, and the Secretary of the In-

terior on July 6th, 1883, duly accepted and approved, a

map of the definite location and survey of the seventh

section of the railroad in Oregon provided for by the said

act of July 25th, 1866, which section of railroad extended

from the said east line of section 21, township 36 south,

range 3 west, to the south line of section 32, township

37 south, range 1 west; on September 4th, 1883, the de-

fendant filed in the office of the Secretary of the Interior,

and the Secreary of the Interior on that day duly ac-

cepted and approved, a map of the definite location and

survey of the eighth section of the railroad in Oregon

provided for by the said act of July 25th, 1866, which

section of railroad extended from the south line of sec-

tion 32, township 37 south, range 1 west, to the east line

of section 25, township 39 south, range 1 west; on August

1st, 1883, the defendant filed in the office of the Secretary

of the Interior, and the Secretary of the Interior on that

day duly accepted and approved, a map of the definite
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location and survey of tlie ninth section of the railroad

in Oregon provided for by the said act of July 25th, 1866,

which section of railroad extended from the said point

on the east line of section 25, township 39 south, range 1

east, to the north line of section 30, township 40, south,

range 2 east; and on August 18th, 1884, the defendant

filed in the office of the Secretary of the Interior, and the

Secretary of the Interior on that day duly accepted and

approved, a map of the definite location and survey of the

tenth section of the railroad in Oregon, provided for by

the said act of July 2oth, 1866, which section of railroad

extended from the said point on the north line of section

30, township 40 south, range 2 east, to the southern line

of the State of Oregon, in section 13, township 41 south,

range 1 east.

Item 9. The Commissioner of the General Land Office,

under the direction of the Secretary of the Interior, with-

drew all odd-numbered sections of land within thirty

miles on each side of the line of railroad shown on the

maps set forth and described in Item 8 hereof, from sale

or location, pre-emption or homestead entry, on the

following dates: Oi^posite, and coterminous with, the

said first section of railroad, on January 31st, 1870; op-

posite and coterminous with, the said section of

railroad, on April 7th, 1870; opposite, and coterminous

with, the said third section of railroad, on March 31st,

1871; opposite, and coterminous with, the said amended

section of railroad, on July 5th, 1883; opposite, and co-

terminous with, the said fourth section of railroad, on

July 5th, 1883; opposite, and coterminous with, the said
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fifth section of railroad, on July 5th, 1883; opposite, and

coterminous with, the said sixth section of railroad, on

July 5th, 1883; opposite, and coterminous with, the said

seventh section of railroad, on September 3d, 1883; op-

posite and coterminous with, the said eighth section of

railroad, on October 27th, 1883; opposite, and coterm-

inous with, the said ninth section of railroad, on October

27th. 1883; and opposite, and coterminous with, the said

tenth section of railroad, on December 19th, 1884. And

the said withdrawals by the Commissioner have, each

and all, remained in full force and effect from the date

thereof continuously to and including the present time,

except in so far as, if at all, they have been affected by

an order by the Secretary of the Interior, made on

August 15th, 1887, declaring said withdrawals revoked

as to the odd-numbered sections within the indemnity

limits of the grant made by the said act of July 25th,

1866.

Item 10. The entire railroad contemplated and pro-

vided for by the said act of July 25th, 1866, along the

line shown on the maps set forth and described in Item

8 hereof, was constructed in several sections and fully

equipped in all respects as required by the said act of

July 25th, 1866, by the said Oregon Central Railroad

Company and this defendant; and Commissioners, duly

appointed by the President of the United States for that

purpose, duly examined the said railroad as completed

and equipped in the several sections aforesaid, and duly

reported to the President of the United States, under



36 The United States of America vs.

bath, that each of said sections of railroad had been

completed and equipped in all respects as required by

the said act of Congress, and that the same was and

were ready for the service contemplated by the said act;

which reports were duly accepted and approved by the

President of the United States. The said reports were

so made, accepted and approved, on the following dates

:

The first twenty miles, commencing at Portland, report

made on December 31st, 1869, accei^ted and approved on

January 29th, 1870; the second twenty miles report made

on September 28, 1870, accepted and approved on Feb-

ruary 28th, 1871; third twenty miles and fourth twenty

miles, report made on December 10th, 1870, accepted and

approved on February 28th, 1871; fifth twenty miles, re-

port made on August 11th, 1781, accepted and approved

on March 11, 1872; sixth twenty miles, report made on

January 13th, 1872, accepted and approved on March

11th, 1872; seventh, eighth, and ninth sections, including'

the last seventy-eight miles of the said railroad from

Portland to Roseburg, report made on July 10th, 1878,

accepted and approved July 11th, 1878; from Roseburg

to the south boundary line of Oregon, in several sec-

tions, reports made and approved as the railroad was

completed and examined in sections, during the years

1878 to 1899.

Item 11. The E. 1 of SW. ] and W. ^ of SE. i of sec-

tion 21 township 1 south, range 3 east, Willamette mer-

idian, are parts of an odd-numbered section of unoffered

land within the primary limits of the gTant made by the

said act of July 25th, 1866, and are opposite and coterm-
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inous with that section of the defendant's railroad, the

map of definite location and survey of which was filed

with the Secretary of the Interior on October 29th, 1869,

and approved by the Secretary of the Interior on January

29th, 1870.

(a.) On March 3d, 1865, one Michael Kelley filed his

homestead claim No. 256, in the proper land office of the

United States, for the said land, and on November 21st,

1867, he (the said Michael Kelley) filed in the same land

office his relinquishment unto the United States of the

land and homestead claim; which homestead filing and

the relinquishment thereof have ever since remained of

record in the said land office; but final proof or payment

was never tendered nor made under or in pursuance of

the said filing.

(b.) On June 18th, 1877, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said land unto the defendant as part and

portion of the lands granted by the said act of July 25th,

1866; which patent was duly and properly issued, unless

the homestead filing of Michael Kelley, hereinbefore set

forth, excepted the said land from the lands granted by

the said act of July 25th, 1866.

(c.) On February 28, 1891, by deed bearing that date

the defendant sold and conveyed the NE. \ of SW. ^ and

NW. \ of SE. i of the said section 21, unto Andrew D.

Gibbs, for the sum of |267.20 in hand paid; on February

4th, 1895, by deed bearing that date, the defendant sold

and conveyed the SE. \ of SW. ^ of the said section 21,
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nnto Mrs, S. E. Sumner Kline, for the sum of $200 in

hand paid; and on February 28th, 1891, by deed bearing

that date, the defendant sold and conveyed the SW. ^

of the SE. I of the said section 21, unto A. Walter Scott,

for the sum of $200 in hand paid. That each of the said

purchases and sales were made in good faith, for full

value of the land, without notice to the said purchasers,

or any of them, other than such presumptive notice as

is given by the law, of the existence of the said home-

stead filing, or record thereof.

Item 12. The grant made by the said act of July 25th,

1866, is in course of adjustment by the Secretary of the

Interior, and the proper ofl&cers of the United States,

but has not been finally adjusted; and, including all the

lands described in the bill of complaint herein, the de-

fendant has not received the full quantity of land prom-

ised] in the grant by the said act of July 25th, 1866.

Item 13. It is further agreed that this stipulation is,

and shall always be deemed, conclusive evidence, for the

purposes of this suit of the truth of all the matters and

things in it stipulated and agreed to be true as fully and

effectually as if each and all of such matters and things

were or had been conclusively proven by the introduction

and the testimony of witnesses; but each party reserves

the right to introduce further and additional testimony

and evidence.
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Dated and signed on October 6th, 1902.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. FENTOX, and

WM. SINGER, Jr.,

Attorney for the Defendant.

H. M. HOYT,

Acting U. S. Attorney General.

Filed October 6, 1902. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.

And afterwards, to wit, on the 3d day of December, 1902,

there was duly filed in said court, a stipulation sub-

mitting cause, in words and figures as follows, to

wit:

United States Circuit Court, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,

Complainant,

vs.

No. 2663.

OREGON AND CALIFORNIA RAIL-j

ROAD COMPANY,
Defendant.

Stipulation Submitting Case.

It is stipulated and agreed that this case may be

submitted on the pleadings, stipulation of facts, papers

on file and orders made in the case, and briefs to be filed
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within sixty days by the complainant, and within sixty

days thereafter by the defendant.

Dated and signed on December 2d, 1902.

JOHN H. HALL,

United States Attorney for Oregon.

WiM. D. FENTON, and

WM. SINGER, Jr.,

Attorneys for the Defendant.

Filed December 3, 1902. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.

And afterwards, to wit, on Monday, the 12th day of De-

cember, 1904, the same being the 61st judicial day

of the regular October term of said Court—Present,

the Honorable CHARLES B. BELLINGER, United

States District Judge, pi'esiding—the following pro-

ceedings were had in said cause, to wit

:

In the Circuit Court of the United States for the District of

Oregon.

THE UNITED STATES OF AMERICA,
Plaintiff,

VS.
No. 2663.

,
Dec. 12, 1904.

THE OREGON AND CALIFORNIA f

RAILROAD COMPANY,
Defendant.

Final Decree-

This cause was heard by the Court upon the pleadings

and proofs herein, and upon an agreed statement of
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facts filed in this cause, the above-named plaintiff ap-

pearing by Mr. John H. Hall, United States Attorney,

of counsel, and the defendant appearing by Mr. W. D.

Fenton and Mr. Wm. Singer, Jr., of counsel, and it ap-

pearing to the Court that the equities of this cause are

with the defendants

—

It is now here ordered, adjudged, and decreed, by the

Court, that the bill of complaint herein be, and the same

is hereby dismissed.

CHARLES B. BELLINGER,
Judge.

Filed December 12, 1904. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.

And afterwards, to wit, on the 12th day of December,

1904, there was duly filed in said court an opinion,

in words and figures as follows, to wit:

In the Circuit Court of the United Stutes for the District of

Oregon.

UNITED STATES OF AMERICA,
Complainant,

vs.

Case No. 2663

OREOON AND CALIFORNIA RAIL-(

ROAD COMPANY,
Defendant.

Opinion.

JOHN H. HALL, for the Complainant,

WM. D. FENTON and WM. SINGER, Jr., for the

Defendant.
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BELLINGEE, J.—On March 3, 1865, a homestead

claim was filed on the land in controversy in this cause,

and this was relinquished on November 27, 1867, prior

to the filing of the map of definite location of defend-

ant's road. It follows that this land was not subject

to the homestead claim at the time the railroad grant

attached.

Ordered that a decree be entered dismissing the bill

of complaint.

Filed December 12, 1904. J. A. Sladen, Olerk United

States Circuit Court, District of Oregon.

And afterwards, to wit, on the 2d day of June 1905, there

was duly filed in said court a petition for appeal, in

words and figures as follows, to wit:

In the Circuit Court of the United States for the District of

Oregon.

UNITED STATES OF AMERICA,

Complainant and Appellant,

vs.
No. 2663.

OREGON AND CALIFORNIA RAIL-i

EOAD COMPANY,
Defendant and Appellee.

Petition for Aliow?nce of Appeal and Supersedeas.

The complainant in the above-entitled suit, conceiv-

ing itself aggrieved by the decree made and entered
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herein on December 12, 1904, dismissing the bill of com-

plaint herein, hereby appeals from the said decree to

the United States Circuit Court of Appeals for the

Ninth Circuit; and the complainant files herewith its

assignment of errors asserted and intended to be urged

on appeal.

The complainant prays an order of this Court allow-

ing its appeal and directing that a transcript of the

record, proceedings and papers upon which said decree,

was made, duly authenticated, may be sent to the

United States Circuit Court of Appeals for the Ninth

Circuit; and that by the order of this Court all further

proceedings in this cause, and upon said decree, may

be stayed pending this appeal.

Dated and signed on May 3l8t, 1905.

FRANCIS J. HENEY,

United States Attorney for the District of Oregon.

Filed June 2, 1905. J. A. Sladen, Clerk United States

Circuit Court, District of Oregon.
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And afterwards, to wit, on the 2^ day of June, 19(>5,

there was duly filed in said court, an assignment of

errors on appeal, in words and figures as follows,

to wit:

In the Circuit CouH of the United States for the District of

Oregon.

UNITED STATED OF AMERICA,

Complainant,

vs.

<:;ase No. 3663.

OREOON AND CALIFORNIA RAIL-j

ROAD COMPANY,
Defendant.

Assignment of Errors.

Comes now the complainant, and says that in the pro-

ceedings, records, and judgment in said cause, there is

manifest error; and for assignment thereof, says:

I.

The Court erred in holding and deciding that the land

in controversy, in the above-entitled cause, was not sub-

ject to the homestead claim, mentioned in the stipula-

tion of facts, at the time the railroad grant to the above-

named defendant, mentioned in said stipulation, at-

tached.

• II.

The Court erred in holding and deciding that the

equities of this cause are with the defendant.
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III.

The Court erred in dismissing complainant's bill of

complaint, and in entering a final decree for defendant

herein.

Wherefore, the complainant pravs that the said judg-

ment be reversed.

FRAyCIS J. HEXEY,

United States Attorney for Oregon, of Counsel for Com-

plainant.

Filed June 2, 1905. J. A. Sladen, Clerk United States

Circuit Court, District of Oregon.

And afterwards, to wit. on the 2d day of June, 1905,

there was duly filed in f aid court, an order allowing

appeal, in words and figures as follows, to wit:

In the Circuit Conti of thp United St-ates for the District of

Oregon.

UNITED STATES OF AMERICA, \

Complainant and Appellant,

^^"
'\ Xo. 2663.

OREGON AND CALIFORNIA RAII^

ROAD COMPANY,

Defendant and Appellee.

Order Granting Appeal and Supersedeas.

Having considered the complainant's petition for the

allowance of appeal and supersedeas from the decree
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made and entered herein on December 12, 1904, and

the assignment of errors filed therewith, on motion of

Francis J. Heney, United States Attorney, of counsel

for the complainant, the appeal of the complainant is

allowed as prayed, and a supersedeas is allowed from

the date hereof.

And it is further ordered that a transcript of the rec-

ords, proceedings and papers upon which the said de-

cree was made, duly authenticated, be sent by the clerk

of this court to the United States Circuit Court of Ap-

peals. Ninth Circuit, at San Francisco, California.

Dated and signed on May 31, 1905.

WM. M. GILBERT,

Judge.

Filed June 2, 1905. J. A. Sladen, Clerk United States

Circuit Court, District of Oregon.

Clerk's Certificate to Transcript.

United States of America, C

District of Oregon.
(_

I, J. A. Sladen, clerk of the Circuit Court of the

United States for the District of Oregon, pursuant to

the order allowing appeal, do hereby certify that the

foregoing pages, numbered from 3 to 53, inclusive, con-

lain a full, true and complete transcript of the record

and proceedings had in said Court in the case of the

United States, Plaintiff and Appellant, vs. The Oregon
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and California Railroad Company, Defendant, as the

same appear of record and on file at my office and in

my custody.

And I further certify that the cost of said transcript

is twenty-five 30/100 dollars, and that the same is

charged in my account with the United States, appel-

lant.

In testimony whereof I have hereunto set my hand

and affixed the seal of said Circuit Court, at Portland,

in said District, this 27th day of June, A. D. 1905.

[Seal] J. A. SLADEN,

Clerk.

[Endorsed]: No. 1213. United States Circuit Court

of Appeals for the Ninth Circuit. The United States

of America, Appellant, vs. The Oregon and California

Railroad Company. Transcript of Record. Upon Ap-

peal from the Circuit Court of the United States for the

District' of Oregon.

Filed June 29, 1905.

F. D. MONCKTON,

Clerk.




